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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44748
Plaintiff-Respondent, )
) ADA COUNTY NO. CR-FE-2015-16207
v. )
)




STATEMENT OF THE CASE
Nature of the Case
Jessica Percoco pled guilty to burglary, theft, and trafficking in heroin.  The district court
imposed combined sentences totaling twelve years, with five years fixed.  On appeal, Ms.
Percoco asserts that the district court abused its discretion by imposing sentences that are
excessive in light of the mitigating circumstances of her case.
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Statement of the Facts & Course of Proceedings
In November of 2015, Boise police arrested Ms. Percoco for making purchases at a local
Shopko using forged credit cards.  (PSI, pp.3, 108.)  Following her arrest, police found a number
of stolen credit cards, a credit card reader/writer, and various controlled substances in her motel
room.  (PSI, pp.4, 108-109.)  The State charged Ms. Percoco in a seven-count Information with
two counts of burglary, possessing stolen property, grand theft by deception, trafficking in
heroin, and two of counts possessing controlled substances.  (R., pp.43-45.)
Pursuant to the terms of an agreement, Ms. Percoco pled guilty to three charges:
burglary, grand theft, and trafficking in heroin.  (Tr., p.15, Ls.14-25.)  In exchange for her pleas,
the State agreed to dismiss the remaining counts in the Information, and agreed to recommend
that the combined sentences not exceed fifteen years, with five years fixed; Ms. Percoco
remained free to argue for a lesser sentence.  (Tr., p.5, Ln.10 – p.6, Ln.10.)
At the sentencing hearing, Ms. Percoco asked the court to consider her history of drug
addiction, along with her difficult childhood, and requested a combined sentence of eight years,
with a three-year fixed term – the minimum fixed term allowed by law.  (Tr., p.30, Ls.1-17.)
The district court imposed a combined, unified term of twelve years, with five years fixed,
consisting of the following:  eight years, with three years fixed, for heroin trafficking; a
consecutive term of four years, with two years fixed, for theft; and a term of four years, with two
fixed, for burglary, to run concurrent with the theft sentence.  (Tr., p.35, Ln.13 – p.36, Ln.25.)
Ms. Percoco timely appealed.  (R., pp.91-93.)
ISSUE
Did the district court abuse its discretion by imposing sentences that are excessive in light of the
mitigating circumstances in this case?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Sentences That Are Excessive In
Light Of The Mitigating Circumstances In This Case
A. Introduction
Ms. Percoco asserts that, given any reasonable view of the facts, her combined term of
twelve years, with five years fixed, is excessive.
B. Standard of Review
Where a defendant challenges her sentence as excessively harsh, the appellate court will
conduct an independent review of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011).  The Court reviews the district court’s sentencing decisions for an abuse of
discretion, which occurs if the district court imposed a sentence that is unreasonable, and thus
excessive, “under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002);
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).  “A sentence is reasonable if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
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B. Ms. Percoco’s Sentences are Excessive in Light of the Mitigating Circumstances in this
Case
Ms. Percoco’s history with drug addiction, and her potential for overcoming that
addiction, are mitigating factors in this case. See State v. Coffin, 146 Idaho 166, 171 (Ct. App.
2008); State v. Nice, 103 Idaho 89, 91 (1982).  Ms. Percoco was 32 years old at the time of her
sentencing.  (PSI, p. 1)1  She started using cocaine and methamphetamine when she was
fourteen,  and  she  admits  that  her  life  since  then  has  revolved  around  drugs.   (PSI,  p.15.)   At
nineteen, she began using heroin, smoking it initially, and then injecting it because that was
cheaper.  (PSI, pp.15, 24.)  She has tried to overcome her drug habit, but recovery has been
elusive, and for the seven years prior to her arrest, she had been injecting methamphetamine and
heroin on a daily basis.  (PSI, p.16.)  Sober since her incarceration, she now knows she wants a
“normal life,” without drug addiction, and she believes drug education and new “tools” will
assist her reaching this goal.  (PSI, p.16.)
According to her presentence mental health evaluation, she will benefit from the recovery
resources made available to her during her incarceration; she will learn about relapse prevention
techniques, and hopefully, meet like-minded peers who are also working towards making healthy
changes in their lives to achieve permanent sobriety.  (PSI, p.20.)
Ms. Percoco’s childhood was plainly a difficult one, and should be taken into account.
See State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001) (defendant’s “troubled childhood is a
factor that bears consideration at sentencing.”)  Significantly, both of her parents went to federal
prison for drug convictions when she was eight, and for the next ten years she lived with
1 Citations to the Presentence Investigation Report and attached materials will use the
designation “PSI” and will include the page numbers associated with the 536-page electronic file
containing those documents.
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grandparents; when she moved back with her parents, after their release from prison, she began
her addiction to drugs.  (PSI, pp.11 12.)
Ms. Percoco’s remorse and responsibility also serve as mitigation. See Coffin, 146 Idaho
at 171.  She admitted she used the fraudulent credit cards to make money, primarily to support
herself and her heavy heroin and methamphetamine addictions.  (PSI, p.5.)  She told the
presentence investigator, “I take accountability for the theft.  I was ripping people off.”  (PSI,
p.5.)  She further acknowledged, “I know people work hard for their money.”  (PSI, p.6.)
Ms. Percoco’s sentence is also excessive in view of the fact that her criminal history
reflects no prior felony convictions; as confirmed by the presentence report writer, the five
previously-reported felony convictions, in California, have been reduced to misdemeanors.  (PSI,
p.19.)
In light of these mitigating factors, and despite the aggravating factors, Ms. Percoco
contends that the district court abused its discretion by imposing an excessive sentence.
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CONCLUSION
Mr. Percoco respectfully requests that this Court reduce her sentences as it deems
appropriate.  Alternatively, she requests that her case be remanded to the district court for a new
sentencing hearing.
DATED this 10th day of May, 2017.
________/S/_________________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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